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clause i n  i t s  con t rac twh ichwou ldob l iga tethelessor  to  prov idethedata 
requ i redundertheru le ,the  lessor may r e f u s et oa b i d e  by i t s  o b l i g a t i o n s  or 
delayperformance. I n  suchcases,theproviderwould be unable to  comply. 
Imposingsanct ionsontheprov ider  i n  such a s i t u a t i o n  was n o t  shown t o  be 
necessaryandreasonable,contrary t ot h er e q u i r e m e n t si n  Minn. S t a t . - §  14.14, 
subd. 2 .  To c o r r e c tt h i sd e f e c t ,  an e x c e p t i o nt o  i t e m  B mustbeadded to the 
r u l e  t o  covertheses i tua t ions .  

9553.0041,subp. 8 ,  i t e m  C. 

115. This i t e m  o r i g i n a l l ya u t h o r i z e d  a one-month extensionofthe 
d e a d l i n ef o rf i l i n gt h ea n n u a l  cost r e p o r t .  The Department now proposes t o  
d e l e t e  i t  from t h er u l e s  because i t  has amended i t e m  A t o  p e r m i t  t h e  f i l i n g  o f  
c o s tr e p o r t s  onemonth l a t e rt h a no r i g i n a l l yp r o p o s e d .  The d e l e t i o n  i s  
necessaryandreasonableand does n o t  c o n s t i t u t e  a s u b s t a n t i a l  change for 
purposes o f  Minn. Rule 1400.1100(1985).However, i t  i s  suggestedthatthe 
Commissioner r e t a i n  a p r o v i s i o n  for approvingextensions o f  the  new r e p o r t i n g  
deadline.Unexpectedi l lnesses,deathsandcatastrophescanalwaysoccur, and 
a prov is ionrecogn iz ingthoseevents  asgrounds for  an extensionshould be 
adopted . 
9553.0041,subp.9, E f fec t i veDa te  of To ta l  Payment Rate. 

116.Under th i ssubpar tthe  Commissioner i s  r e q u i r e d  t o  n o t i f y  each 
f a c i l i t y  o f  i t s  t o t a l  payment r a t e  bySeptember 1 eachyear.Thatrate i s  
e f f e c t i v et h e  first day of thefo l l ow ing  month.Severa lind iv iduals  commented 
t h a tt h i ss e c t i o ns h o u l dr e q u i r et h a tp e n a l t i e s  be imposedon theDepartment 
i nt h ee v e n tt h a tr a t e sa r en o ts e tb y  September 1, bu tthena tu re  o f  the 
pena l t i esthey  have i n  mind i s  unc lear .  When r a t e sa r en o t  s e t  i n  a t i m e l y  
manner t h ef a c i l i t i e sa r es u b j e c t e d  t o  many hardships.  Theycannever be 
cer ta inwhetherthecostsc la imed will be al lowed and theya reunab letore l y  
onthepayment ra terequested .Th is  makes i t  impossib le  t o  adopt a r e l i a b l e  
budgetand may causethem to spendmoniestheDepartment may l a t e r  r e f u s e  t o  
reimburse.Thiscausesshortages i nt h ef u t u r e .A d m i t t e d l yt h i s  i s  a ser ious 
problem. However, theru leproposed is necessaryandreasonable. The 
A d m i n i s t r a t i v e  Law Judge i s  no tau tho r i zed  t o  requ i retheDepar tmen tto  impose 
sanct ions upon i t s e l f ,  t o  pay f i n e s  t o  f a c i l i t i e s  or to  recognizecoststhat  
a renota l lowab les imp ly  becausethedeterminat ion i s  n o t  made by a spec i f i ed  
date.  The on lyrecourseava i l ab le  t o  f a c i l i t i e s  i n  t h i s  s i t u a t i o n  would be i n  
t h e  L e g i s l a t u r e , i n  a contestedcase or i nt h eC o u r t s .  

9553.0041,subp. 10, Noncompliance. 

117.  T h i sr u l ep r o v i d e st h a t  a f a c i l i t y ' s  t o t a l  payment r a t e  will be 
reducedby 20% If i t  f a i l s  to f i l et h er e p o r t s ,d o c u m e n t a t i o n  andworksheets 
r e q u i r e di np a r t  9553.0041. The r e d u c t i o n  i s  e f f e c t i v e  21 days a f t e r  a 
w r i t t e nr e q u e s t  for  "add i t iona lin fo rmat ion" ,except  when an extens ion is 
granted. For t h ef a i l u r e  to  p r o v i d er e q u i r e dc o s tr e p o r ti n f o r m a t i o ni n  
subparts 1 or 2 ,  o r  t h e  f a i l u r e  t o  c e r t i f yr e p o r t sp u r s u a n t  t o  subpart  7, the 
reduc t ionoccurs  on A p r i l  30 or 21 days a f te rtheCommiss ioner 'swr i t ten  
request for  cor rec t ionorcomple t ion ,un less  an extens ion i s  granted. These 
prov is ionsarenecessary  and reasonable as proposed. If theCommissioner does 
n o t  have theinformat ionnecessary to  c a l c u l a t e  a r e l i a b l e  r a t e ,  some 
mechanismmust e x i s t  for  determin ing howmuch a f a c i l i t y  will be p a i d  u n t i l  a 
r e l i a b l er a t e  can be ca l cu la ted .  The Commissionerhasdeterminedthat he 
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shouldpay f a c i l i t i e s  80% of the i rcu r ren tra teunderthesec i r cums tances .  
That i s  a necessary and r e a s o n a b l ef i g u r e .I ne s t a b l i s h i n gt h ep e r c e n t a g e  
r e d u c t i o nt h a t  i s  appropr ia te ,  a v a r i e t y  o f  poss ib lepercentagef igurescould 
be reasonablychosen. The f i g u r et h e  Commissionerhaschosen is w i t h i n  a 
reasonablerange, as I t is equ iva len t  t o  thepercentagereduc t ionpermi t ted  by 
s t a t u t e  when nu rs ing  homes a r ei n v o l v e di ns i m i l a rc i r c u m s t a n c e s .  

9553.0041,subp. 10, I t em C. 

118.Under t h i si t e m ,  a f a c i l i t y  whose r a t e  hasbeen reduced for  i t s  
f a i l u r e  t o  f i l e  a c c u r a t e  and completecostsrepor ts  or to  p r o v i d ea d d i t i o n a l  
in fo rmat ion  needed t o  e s t a b l i s h  a payment r a t e  i s  n o t  e n t i t l e d  to  o b t a i n  
re t roac t ivere imbursement  when t h ed e f e c t sr e s u l t i n gi nt h er e d u c t i o n  of i t s  
payment r a t e  havebeen c o r r e c t e d .T h i sp r o v i s i o ni su n a u t h o r i z e d  and ou ts ide  
the scope of thecommiss ionersde legatedru lemak ingauthor i ty .  As  such i t  
v io la tesMinn .S ta t .  5 14.05,subd. 1, and c o n s t i t u t e s  a s u b s t a n t i v ev i o l a t i o n  
o f  law f o r  purposes of  Minn.Stat .  5 14.50(1984). The Departmentarguesthat 
requirementswithoutsanct ionsaremeaningless.  However the re  i s  a sanc t ion  
i nt h er u l e .T h a ts a n c t i o n  i s  an 20% r e d u c t i o nI nr a t e s  and a r e d u c t i o ni n  
monies ICF/MRs may need to f inanceongo ingexpend i tu resThat ,i t se l f ,  i s  a 
penal ty.SinceMlnn.Stat .  5 2568.501,subd. 3 ,  r e q u i r e st h a t  ICF/MRs be 
reimbursed for  t h ec o s t st h a t  must be incur red ,  I t  Is concludedthatthe 
Department i s  notau thor ized  t o  re fusere t roac t ivere imbursementcover ing  such 
c o s t s  i n  t h e  absence o f  a spec i f i cde lega t ion  o f  a u t h o r i t y  t o  do so. 
Therefore,  to c o r r e c t  t h i s  d e f e c t ,  i t e m  C must be amended t o  permi t  
r e t r o a c t i v er e c o v e r y .  

9553.0041,subp. 11,  Aud i ts .  

119. ThissubpartgovernsDepartmentalaudi ts o f  a l lf a c i l i t i e s .  I t  
genera l ly - requi restheDepar tment  to performdeskand f i e l d  a u d i t s  of  a1 1 cost 
r e p o r t s  and support ingdocumentat ion t o  d e t e r m i n e  t h a te a c hf a c i l i t y  has 
compl iedwi ththeru les ,  and permi tsre t roac t ivead jus tments  to be made based 
o nt h ea u d i tf i n d i n g s .  I f theaud i tsrevea lanyinadequac iesin  a f a c i l i t y ' s  
recordkeeping or accounting pract ices,thecommissioner i s  author ized  to  
r e q u i r e  t h e  f a c i l i t y  t o  engage competent,professionalassistance t o  c o r r e c t  
thoseinadequacies so t h a tt h ef i e l da u d i t  may proceed. These arenecessary 
and reasonableprovis ions and may be adopted. 

120. I t em B o f  t h i ss u b p a r ts t a t e st h a tf i e l da u d i t s  may coverthefour  
m o s t  recentannualcostrepor ts  for whichdeskaudi ts havebeen completed and 
payment r a t e s  havebeen es tab l i shed.  Mr. Fur longs t renuous lyob jec ted  t o  t h i s  
language and argued t h a t  i t  should be changed t o  p e r m i t  f i e l d  a u d i t s  o n l y  for 
t h ef o u r  most recen tannua lcos trepo r t s .Inh i sv iewth i slanguagewou ld  
permittheDepartment to  per form a f i e l d  a u d i t  w i t h i n  f o u r  y e a r s  o f  thet ime a 
" f i n a lr a t e "  i s  es tab l i shed.  He notedthatonce an appeal is f i l e d  no f i n a l  
r a t e  e x i s t s  u n t i l  t h e  appeal i s  r e s o l v e d  and t h a t  many p rov ide rs  now have 
appealspending, some dat ingback as f a r  back as 1978,which means t h a t  f i e l d  
aud i t scou ldgobacktha tfa ri nt ime .  He arguedthatthe number o f  appeals 
will 1 1  increaseundertheserules, and f i n a l  r a t e s  will 11  be fu r therde layed,  
permi t t ingtheDepar tment  t o  a u d i t  cost repor tswe l lou ts idethe4-year  
pe r iod .  He a l sono tedtha tthed isa l l owance  o f  a cos t  has a cumu la t i vee f fec t  
and generatespaybacks i n  eachsubsequentyear. However, t h er u l e  does no t  
m e n t i o n" f i n a l "r a t e s .  On thecont ra ry ,  once a r a t e  i s  f i xed ,thet imeper iod  
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Departmentdoes n o ti n t e n dt oa p p l yt h er u l ei nt h e  manner suggestedby M r . 
F u r l o n g .I n  i t s  post-hearingresponse t o  s i m i l a r  comments made by Mr. 
Lanigan, i t  n o t e dt h a to n l yr a t e s  for  thefou rrepor t i ngyearsunderaud i t  may 
be adjustedundersubpart 13, i t e m  G, and t h a t  i f  e r r o r s  or adjustmentsare 
found i n  c o s t  r e p o r t s  p e r t a i n i n g  t o  p e r i o d s  o u t s i d e  t h e  f o u r - y e a r  a u d i t  
per iod ,theef fec t  of thoseadjustments will r e s u l t  i n  changes to r a t e so n l y  
dur ingthefour -yearaud i tper iod .  Thus, c o s tr e p o r t s  from p r i o rp e r i o d s  can 
be examinedand f i e ldaud i ted ,bu tad jus tmen ts  can o n l y  be made i n  thefour 
m o s t  recentcos trepor ts .There fore ,  i t  i s  conc ludedtha tth i s  i t e m  i s  
necessary and reasonable and may be adopted. 

9553.0041,subp. 16, Report ingRealEstate Taxes, Specia l  Assessmentsand 
Insurance. 

121. I n  i t s  post-hear ing comments, theDepartmenthasproposed a new 
subpart 16. Apart  from i t s  title, i t  will read as follows: 

The f a c i l i t y  s h a l l  s u b m i t  a copy o f  i t s  statement o f  r e a l  
estatetaxespayable for thecalendaryear i n  whichthe 
ra teyearbeg ins  and a copy of theinvo ices  for  t h er e a l  
estateinsurance and p r o f e s s i o n a ll i a b i l i t yi n s u r a n c e  for  
coveragedur ingtherateyearby June 30 eachyear.Except 
as p r o v i d e di nt h i ss u b p a r t ,t h e  Commissioner s h a l l  
d i sa l l owthecos ts  of rea les ta tetaxes ,spec ia l  
assessments, rea les ta teinsurance,  and p ro fess iona l  
l i a b i l i t y  insurance, i f  thedocumentation i s  notsubmi t ted 
byJu ly  31. The d i s a l l o w a n c es h a l lr e m a i nI ne f f e c tu n t i l  
t h ef a c i l i t yp r o v i d e st h ed o c u m e n t a t i o n  and amends thecos t  
repor tundersubpar t  14. The h i s t o r i c a lo p e r a t i n gc o s t  for  
t h es p e c i a lo p e r a t i n gc o s t sd u r i n gt h er e p o r t i n gy e a r  must 
be shown onthe cost r e p o r t .  

Thenew languageproposed i n  t h i s  s u b p a r t  i s  necessaryandreasonable i n  o r d e r  
t o  recogn izecos tsove rwh ichthefac i l i t y  has no c o n t r o l  andwhichare 
esca la t i ngfas te rthan  changes i nt h e  Consumer Pr iceIndex .  The language does 
n o tc o n s t i t u t e  a subs tan t i a l  change for purposes of Minn.Rule1400.1100. On 
thecont ra ry ,thespec ia lopera t ingcos tca tegorycrea tedbytheDepar tment  
was es tab l i sheda tthereques t  of i n d u s t r y  commentatorsand a f t e r  f u l l  
d iscuss ion.  

DETERMINATION OF TOTAL OPERATING COST PAYMENT RATE 

122. P a r t  9553.0050governsthecalculat ion o f  t h et o t a lo p e r a t i n gc o s t  
payment r a t e .  A s  o r i g i n a l l y  proposed, i t  r e q u i r e d  a separa teca lcu la t i ono f  
t h ea l l o w a b l eh i s t o r i c a lo p e r a t i n gc o s tp e r  diem for theprogram,maintenance 
and a d m i n i s t r a t i v e  cost categor ies.  The separateper diemswere ad jus tedfor  
changes i nt h e  consumer p r i ceindex  andadded together .  The e f f i c i e n c y  
i n c e n t i v e ,  i f  any, a f a c i l i t y  was e n t i t l e d  to  r e c e i v e  was added t o  the sum o f  
theperdiems. The r e s u l t i n gf i g u r ec o n s t i t u t e dt h ef a c i l i t i e s 't o t a l  
ope ra t i ng  cost payment r a t e .  These methodologies, as discussedbelow,have 
been mod i f i edinresponse  to p u b l i c  comments. The m o d i f i c a t i o n s  change the 
l i m i t a t i o n so na l l o w a b l eh i s t o r i c a la d m i n i s t r a t i v eo p e r a t i n gc o s t s ,  add new 
prov is ionsforthere imbursement  of a u d i t  costs, andadd p r o v i s i o n s  for the 
i n c l u s i o n  of s p e c i a lo p e r a t i n gc o s t si nt h eo p e r a t i n gc o s t  payment r a t e .  



9553.0050, subp. 1 ,  Establishment of Allowable Historical Operating Costs Per 

Diem. 
-

123. Under Minn. Stat. 5 2568.501, subd. 3(b> the Commissioner i s  
required to include limits on the amountsof reimbursement for property,
general and administration, and new facilities. In addition, the LAC 'Report
recommended that the Department adopt caps on specific cost categories -
especially administrative costs. To implement the statute, the Department
originally proposed to limit administrative costs toa fixed percentage of the 

total of all other operating cost categories. That proposal, contained in 

subitem (1). was soundly criticized by industry speakers. In response to 

those criticizms the Department proposes to amend subitem( 1 )  to read as 

follows: 


( 1 )  For the rate years beginning on or after October1 , 

1986, the administrative allowable historical operating 

costs shall be limited as in units (a) t o  (0). 


(a) The commissioner shall classify each facility into one 

of two groups based on the numberof licensed beds reported 

on the facility's cost report. Group one shall include 

those facilities with more than 20 licensed beds. Group 

two shall include those facilities with 20 or fewer 

licensed beds. 


(b) The commissioner shall determine the administrative 

allowable historical operating cost per licensed bed for 

each facility within the two groupsin unit (a) by dividing 

the administrative allowable historical operating cost in 

each facility by the numberof licensed beds in each 

facility. 


(c) The commissioner shall establish the administrative 

cost per licensed bed limit by multiplying the medianof 

the array for each groupof administrative allowable 

historical operating costs per licensed bed by 105 percent. 


(dl For the rate year beginning October 1 ,  1986, the cost 
of a certified audit must not be included in the 
computation of the administrative allowable historical 
operating cost or its limit. The facility shall report to 
the commissioner by July 31, 1986, the greater of the cost 
incurred for a certified audit for either the reporting 
year ended December 31, 1985 or a fiscal year ending during
the 1985 calendar year. 

The commissioner shall determine the average cost of a 
certified audit per licensed bed by totaling the costof 
each certified audit submitted to the commissioner by July
31, 1986, and dividing the sum by the total number o f  
licensed beds in facilities which have submitted costs for 
a certified audit. The maximum allowable cost for a 



certified audit shall be the lesser of the facility's 

reported cost or 115 percent of the average cost of a 

certified audit per licensed bed multiplied by the number 

of licensed beds in the facility. 


(e) For the rate years beginning on October 1 .  1986 and 

October 1 1987, the maximum administrative allowable 

historical operating cost shall be the lesser of the 

facility's administrative allowable historical operating 

cost or the amount in unit (c) multiplied by the facility's 

licensed beds. 


(f) For rate years beginning on or after October 1 ,  1988,

the commissioner shall increase the administrative cost per 

licensed bed limit in unit (e) by multiplying the limit 

established for the rate year beginning October1 ,  1987 by

the percentage change in the a1 1 urban consumer price index 

(CPI-U) for Minneapolls-St. Paul as published by the Bureau 

of Labor Statistics, United States Department of Labor, 

between the two most recent Januarys prior to the beginning 

of the rate year. The year 1967 i s  the standard reference 

base period. The maximum administrative allowable 

historical operating cost shall be the lesser of the 

facility's administrative allowable historical operating 

cost or the amount determined in this unit multiplied by 

the facility's licensed beds. The commissioner may 

recompute the limit in this unit once within a five-year

period . 

(g> The administrative cost per licensed bed limit and the 

average cost of a certified audit determined in this 

subitem must not be adjusted asa result of field audits, 

appeal s , and amendments. 


Under the proposed amendment, ICF/MRs are divided into two groups: those 
having 21 or more licensed beds and those having 20 or fewer. The historical 
allowable administrative costs per licensed bed (exclusive of certified audit 
costs) are then calculated for each facility One hundred and five percent of 
the median cost per licensed bed i s  then calculated for each group. For rate 
years beginning on October 1 ,  1986 and October 1 ,  1987 each facility's maximum 
allowable historical operating cost i s  limited to the lesser of its actual 
historical operating cost per licensed bed or 105% of the median multiplied by
the number of its licensed beds. For rate years beginning on or after October 
1 ,  1988 the administrative cost per licensed bed limit i s  increased by the 
percentage change in the urban consumer price index for the Minneapolis-St.
Paul area. 

Under the amendment, the cost of obtaining a certified audit is not 

included in the computation of the administrative allowable historical 

operating cost, or the limitation, for the rate year beginning on October 
1 ,  
1986. For that rate year, the cost of obtaining a certified audit i s  
separately calculated and separately limited. The rule requires facilities to 
report their certified audit cost to the Commissioner, who then must calculate 



I 

theaveragecost of a c e r t i f i e da u d i tp e rl i c e n s e d  bed. Themaximum al lowable 
cos tfo r  a c e r t i f i e d  a u d i t  i s  the l e s s e r  of a f a c i l i t y ' s  r e p o r t e d  cost o r  115% 
of  theaveragecost of  perl i censed bed m u l t i p l i e d  b y  t h e  number of l i censed  
beds i n  t h e  f a c i l i t y .  

124. I n  a recents tudy  o f  289 costreports,theDepartmentfoundthat 
admin i s t ra t i vecos ts ,  asa percentage o f  to ta lcos ts ,genera l l ydec rease  as 
thes ize  of a f a c i l i t y  i n c r e a s e s ,  and t h a tt h e r e  was a n a t u r a l  gap a t  the 
20-bed l e v e l  (SNR, p.45). Moreover, percentagesvar ied over a smallerrange
for f a c i l i t i e s  w i t h  more than 20 beds.Basedon thosed i f fe rences ,  i t  i s  
c o n c l u d e d  t h a t  t h e  g r o u p i n g  o f  f a c i l i t i e s  on thebas is  o f  a 20-bed cutof f  is 
necessaryandreasonable. The Departmentchose t o  use an adjustedmedian 
f i g u r e  because h a l f  of  a l lp r o v i d e r sw o u l d  bebelow i t ,  theassumptionbeing 
t h a t  i f  h a l f  of  a l l  p r o v i d e r s  canoperatebelowthemediantheotherhalf,  if 
e f f i c i e n t l yo p e r a t e d ,s h o u l d  be able to  do so too. That i s  a reasonable 
assumption to  theex ten ttha tthep rov ide rsintherespec t i veg roupsare  
s i m i l a r l ys i t u a t e d .  However, t h e r ea r ev a r i a b l e si n  the s ize ,cos ts  and type
o f  r e s i d e n t sf a c i l i t i e s  have. The Departmenthasaddressedthosevariables i n  
several  ways. Costs tha ta reun ique  to some p r o v i d e r s  havebeenseparately 
re imbursed;s izefactors  havebeen equalizedbythegroupingsproposed; anda 
5% margin hasbeenadded t o  the median f i gu re .O the rva r iab les ,  suchas the 
type o f  residentservedareaddressed, i f  a t  a l l ,  I n  t h e  5X adjustment.That 
i s  reasonablesincethetype of  res identserved was n o t  shown to bea f a c t o r  
a f f e c t i n g  a d m i n i s t r a t i v e  c o s t s  and i n  v iew o f  the other changes r e q u i r e d  i n  
th i sRepor t ,  i t  i s  conc ludedthat  105% l i m i t a t i o ni nt h ep r o p o s e d  amendment i s  
necessaryandreasonable. 

The Depar tmentstatedthatthe"ext ra 5%" i n c r e a s e st h ep r o b a b i l i t yt h a t  a 
p rov ide rove rthe  median will n o t  have t o  r e v i s e  i t s  spending i n  the 
a d m i n i s t r a t i v e  cost category(Post-hear ing Comment, p.38). However i t  may 
wish t o  recons ide rtha t  5% f a c t o r .  The L e g i s l a t u r e  has favoredusingthe60th 

subd.p e r c e n t i l ei ns i m i l a rs i t u a t i o n s .  See, Minn.Stat .  5 2568.431, 2a 
(1984).Moreover,the 1984 datatheDepartmentused to g r o u pf a c i l i t i e s  shows 
a wide d i s p a r i t y  i n  a d m i n i s t r a t i v e  c o s t  p e r c e n t a g e s  for s m a l l e r  f a c i l i t i e s .  
Thissuggeststhat many of  them may be u n a b l e  t o  come w i t h i n  t h e  105% 
1 i m i t a t i o n .  

125. M s .  Mar t inarguedtha tthe  amendments to  subitem ( 1 )  are 
i napprop r ia te  becausethey will permi t  or r e q u i r ea d m i n i s t r a t i v ec o s t  
increasesexceedingcostincreasesinotherareas o f  the economy.That 
argument i s  notpersuasive.Minn.Stat .  5 2568.501,subd. 3 ,  limits opera t i ng  
costincreases t o  thosewhichdonotexceedincreases i n  o t h e r  s e c t i o n  o f  t h e  
economy. The Departmenthasimplementedthatprovis ion i n  subitem ( 2 ) .  The 
costsal lowableundersubi tem ( 2 )  arethosewhich will be used t o  c a l c u l a t e  
themedian. Even i f  t h a t  was no tthe  case,theAdmin is t ra t ive Law Judge i s  
no tpersuadedtha tthes ta tu teprec ludesadmin is t ra t i vecos tinc reasestha t  
a reincu r red  to  comply w i ththeDepar tment 'sru les ,  such as o b t a i n i n ga u d i t s  
and a d d i t i o n a lc o s tr e p o r t s .S i m i l a r l y ,r e c o g n i t i o n  o f  l a r g ei n c r e a s e si n  
insurance premiums, i f  unique t o  ICFiMRs, i s  p e r m i t t e di ns p i t e  o f  the 
l i m i t a t i o n .  The s t a t u t e  has t o  be g iven a p r a c t i c a lc o n s t r u c t i o n .  

126. I t  was a rguedtha tce r t i f i edaud i tcos tsshou ldno t  be i n c l u d e di n  
t h ea d m i n i s t r a t i v ec o s t  c a t e g o r ya f t e r  t h e  1986 ra teyear  because onlythose 
prov idershav ing  48 o r  more l i censed  beds a r e  r e q u i r e d  t o  o b t a i n  c e r t i f i e d  
a u d i t s ,  andGroup Two i n c l u d e sa l lp r o v i d e r sw i t h  more than 20 beds.Since 
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some p r o v i d e r s  i n  Group Two a reno trequ i red  to  o b t a i na u d i t s ,t h e  argument i s  
thatthemedian will beskeweddownward and t h el a r g e rp r o v i d e r s  will be 
p re jud i ced .  However, t he  r e v e r s e  is a1 so t r u e :p r o v i d e r sw i t h  l e s s  than 48 
beds a rerequ i red  t o  submitbalancesheetsand income statements. They will 
be p re jud i ced  i f  thecos tso fp repar ingthose  documentsby l a r g e r  f a c i l i t i e s  
( p a r t  of  t h ea u d i t  documents)arenotincluded i nt h ea d m i n i s t r a t i v ec o s t  
category.Whiletheimpact i nt h el a t t e r  case will be smal ler ,  some p r e j u d i c e  
will occur.  

The Departmentexcluded c e r t i f i e d  a u d i t  c o s t s  f r o m  t h e  median i n  t h e  first 
yearbecauseauditcosts may no t  be i n  t h e  c o s t  baseand thecos t  of a 
first-time a u d i t  may be s u b s t a n t i a l .  I t  inc luded them i n  thesecondyear 
because they will be i nt h ec o s t  baseand audi tcostsshoulddecrease.  By 
i n c l u d i n g  them i n  t h e  medianthesecondyear,theDepartmenthas, i ne f f e c t ,  
de te rm inedtha taud i tcos tsa retheresu l t  o f  a p r o v i d e r ' s  d e c i s i o n  t o  be a 
l a rge ,  complex opera t i on .  I t  can be argued,however, t h a ta u d i tc o s t s  
mandatedbytheDepartmentshould be reimbursedbecausetheyare a c o s t  over 
wh ichthela rgerprov ider  has l i t t l e  c o n t r o l .  Moreover, when thosecostsare 
i n c l u d e di nt h eo p e r a t i n gc o s tc a t e g o r y ,t h e  median c a l c u l a t e d  on thebas is  o f  
thosecosts does n o t  a c c u r a t e l y  r e f l e c t  how c o s t - e f f e c t i v et h ep r o v i d e r ' s  

. a u d i tc o s t sa r e  because some p rov ide rs  do n o t  have thosecosts.Whi lethe 
arguments for e x c l u d i n g  c e r t i f i e d  a u d i t  c o s t s  f r o m  t h e  median i n  everyyear 
appear more reasonable,theDepartment'sapproach is a reasonable 
a l t e r n a t i v e .  I t  may c o n s i d e rc e r t i f i e da u d i tc o s t s  as an aspect of a l a r g e r  
f a c i l i t y ' s  o v e r a l l  e f f i c i e n c y .  T h e r e f o r e ,  i t i s  c o n c l u d e d  t h a t  u n i t  ( d l  i s  
necessary and reasonable. 

127.However, thelas tsentence o f  u n i t  ( f>i s  unauthor ized. I t  permi ts  
theCommissioner to amend t h er u l ew i t h o u t  c o m p l y i n gw i t ht h ep r o v i s i o n s  o f  
theAdmin is t ra t i veProcedureAct ,cont ra ry  t o  Minn.Stat .  9 14.05,subd. 1 
(1984).  A percentagef igure may bechanged wi thoutcompl iance with the APA 
o n l y  wheretheru leconta ins a speci f icmethodology for c a l c u l a t i n g  t h e  
percentage.Th isru leconta ins  no such c r i t e r i a .T h i sc o n s t i t u t e s  a 
s u b s t a n t i v ev i o l a t i o n  of  law for  purposes o f  Minn.Stat .§  14.50. To correct 
th i sde fec ttha tsen tence  must n o t  beadopted. 

Apar tf romtheforegoing i t  is concludedthatthe amendment t o  9553.0050, 
subpart 1 ,  i t e m  A, subitem ( 1 )  i s  necessary and reasonable and may be 
adopted.Although i t  es tab l i shes  a d i f f e r e n t  system for c a l c u l a t i n gt h e  
mandatory limit on a d m i n i s t r a t i v ec o s t s ,t h e  amendment was a l og i ca lou tg rowth
of thehear ingprocess and was designed t o  a d d r e s sp u b l i cc r i t i c i s m  of the 
r u l e  o r i g i n a l l y  proposed. I t  does no ta f fec tc lasses  o f  personsnot 
representedatthehear ing,  go to  a new sub jec tma t te r  o f  s i g n i f i c a n t  
subs tan t i vee f fec t ,  or make a s u b s t a n t i a l  change n o tr a i s e d  bytheor ig ina l  
hear ingnot ice .There fore ,  i t  1 s  concludedthat  i t  i s  n o t  a s u b s t a n t i a l  
change for purposes o f  Minn.Rule1400.1100 (1985) .  

9553.0050, subp. 1 .  i temA(2) .  

128. Thissubi temcontains a second l i m i t a t i o no na l l o w a b l eh i s t o r i c a l  
ope ra t i ng  costs for  r a t ey e a r s  commencing on or af terOctober  1 ,  1986. I t  
p r o v i d e st h a ta l l o w a b l eh i s t o r i c a lo p e r a t i n gc o s t si nt h em a i n t e n a n c e  and 
admin is t ra t i vecos tca tegor iescannotexceedthe  payment r a t e  for  each of 
thosecos tca tegor iesdur ingtherepor t i ngyear .  The l i m i t a t i o n  i s  c a l c u l a t e d  
by m u l t i p l y i n g  t h e  o p e r a t i n g  c o s t  payment r a t e  i n  e f f e c t  d u r i n g  t h e  r e p o r t i n g  
year by t h ea p p l i c a b l er e s i d e n t  day f i g u r e .  The r u l e  i s  designed t o  p r o h i b i t  
a f a c i l i t y  cos ts  f rom inc reas ing  a t  a f a s t e r  r a t e 2  thancostincreases Rec,d 3-2dc 
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i n c u r r i n gi no t h e rs e c t o r so ft h e  economy. For example, a f a c i l i t y  t h a t  hasa 
$10 r a t e  will n o t  be p e r m i t t e dt oi n c u r  $12 i nc o s t s .I n s t e a d ,  i t  will be 
l i m i t e d  t o  the $10 f i g u r ed u r i n gt h er e p o r t i n gy e a r .S i n c et h e  $10 f i g u r e  
a l r e a d yr e f l e c t s  changes i n  the CIP-U, t h i s  i s  a reasonableapproachand i s  
c o n s i s t e n t  w i t h  l e g i s l a t i v ed i r e c t i v e .  

129.GeorgineBusch an ARRM AdvisoryCommittee Member, arguedthat  a 
l i m i t a t i o n  onmaintenance costs i s  unreasonable. She arguedthatfoodcosts 
cannot be k e p tt oh i s t o r i c a ll e v e l sp l u si n c r e a s e si nt h e  consumer p r i c e  
index. She s u g g e s t e dt h a tf a c i l i t i e s  be givenleeway to  spendup t o  10% more 
t h a nt h e i rh i s t o r i c a lc o s t s .I ns p i t e  o f  theseob jec t i ons ,theAdmin i s t ra t i ve  
Law Judge i s  persuaded tha ttheru lep roposed  i s  necessaryandreasonable. 
UnderMinn. S t a t .  3 2568.501,subd. 3(a>,theDepartment i s  g e n e r a l l yr e q u i r e d  
to  limit opera t ingcos tinc reases  to  a l e v e l  which does n o t  exceedthose i n  
otherareas o f  the economy. I t  was a l s oa r g u e dt h a tl i m i t i n g  a f a c i l i t y ' s
h i s t o r i c a lc o s t s  t o  the amount permi t tedunder  its h i s t o r i c a l  r a t e  i s  n o t  
app rop r ia te  for theadmin i s t ra t i vecos tca tegory  because theDepartment i s  
r e q u i r i n ga d d i t i o n a la d m i n i s t r a t i v ed u t i e sn o t  r e f l e c t e di n  p a s t  r a t e s .  
Commentatorsmentioned, for  example, t he  second c o s tr e p o r tr e q u i r e di n  1985, 
thecos tsinc iden ta l  t o  chang ingrepor t ingyears  suchaschanging f i s c a l  
years -- andtheadd i t iona lconsu l t ingcos tsinvo lvedIncomply ingwi ththe  
r u l e .  I t  was arguedthatthesefactors  will necessar i l yinc rease 
a d m i n i s t r a t i v ec o s t s  and t h a t  suchincreasesshould be recognizedand 
al lowed. The un i fo rmrepor t i ngyearrequ i redbytheseru les  will r e q u i r e  most 
f a c i l i t i e s  t o  change f i s c a l  y e a r s  and to  make adjustments i n  t h e i r  a c c o u n t i n g  
p rac t i ces .Th is  will i n v o l v ei n c r e a s e dc o s t s ,e s p e c i a l l yi n  1986.Likewise, 
r e q u i r i n g  a u n i f o r mr e p o r t i n gy e a r  will increasecosts for  some p rov ide rs  
because i t  will shor tenthet imeper iod  between c o s tr e p o r t s .  For example, a 
f a c i l i t y  t h a t  c u r r e n t l y  has a f i s c a l  y e a re n d i n gi n  November,1985 will be 
r e q u i r e d  to file a c o s tr e p o r t  for  t h ef i s c a ly e a re n d i n gt h a t  month. Its 
n e x tc o s t  report will n o t  .be for  t h ef i s c a ly e a re n d i n g  November, 1986, b u t  
will be for thecalendaryearending December31, 1985. I n  o t h e r  words, i t  
will be f i l i n g  i t s  subsequentcostreportelevenmonthssoonerthan i n  the 
pas t .  On theo the r  hand, i n  1986, i t s  c o s tr e p o r t  will be for  thecalendar 
yearending i n  December, ra the rthan  a f i s c a ly e a re n d i n g  i n  November -- aone 
month delay.Therefore,because o f  the change t o  a un i fo rmrepor t ingyear ,  
the 73 f a c i l i t i e s  whose 1985 c o s tr e p o r t s  were f o r  f i s c a ly e a r se n d i n gi nJ u l y  
through November 1985 a r e  a t  t h e  g r e a t e s t  r i sk  of e x c e e d i n g  t h e i r  h i s t o r i c a l  
a d m i n i s t r a t i v er a t e  because a second c o s tr e p o r t  i s  due for  thecalendaryear 
1985. O t h e rf a c i l i t i e s  will n o t  be i nj e o p a r d y .  For example, a f a c i l i t yt h a t  
f il e d  a cos t  repo r t  for  the f iscal  year ending i n  January, 1985 will have t o  
file i t s  n e x tc o s tr e p o r t  onemonthsoonerthannormal - fo rtheca lendaryear  
ending December 3 1 ,  1985.However, i t s  n e x tc o s tr e p o r t  is n o tf o rt h e  f i s c a l  
yearending i n  January 1986, butthecalendaryearending i n  December1986 - a 
delayof 1 1  months. 

Recogniz ingthattheDepartment 'srulesdonothave to reimburse a l l  c o s t s  
wi thmathemat ica lprec is ion,  i t  i s  c o n c l u d e dt h a tt h el i m i t a t i o ni ns u b i t e m  
( 2 )  i s  necessaryandreasonable. However, i t  i s  suggestedthattheDepartment 
e x c e p ta d m i n i s t r a t i v ec o s ti n c r e a s e sr e l a t i n gt ot h es e r v i c e s  of accountants 
i n c u r r e d  i n  1986 from t h e  l i m i t a t i o n  i n  t h i s  p a r t  t o  theex ten ttha tthey  
exceed t h a to t h e r w i s ep e r m i t t e di n  a f a c i l i t y ' s  r a t e s ,  as i t  d i d  f o r  a u d i t  
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costs. That need only be a one-time exception and would not be made a part o f  
the facility's historical costs in 1986. The additional costs facilities must 
incur to comply with these rules were not the kindsof costs the Legislature
intended to limit. Compliance has a price that should be reimbursed. 

130. In response to public comments the Department has proposed to delete 
program operating costs from the limitations of this subitem. It has 
determined that program costs should be excluded to enable facilities to 
increase historical program expenditures as resident needs change. An 
amendment to permit Increased program costs for those purposes I s  necessary
and reasonable and Is not a substantial change for purposes of Mlnn. Rule 
1400.1100. 

The second paragraph of subitem ( 2 )  requires that a program, maintenance 
and administrative operating cost payment rate be calculated for the reporting 
years preceding the rate years beginning October 1 ,  1986 and October 1 ,  1987. 
This adjustment and those specified In units (a) to (c)of subitem (2 )  are 
necessary for reporting years prior to October1 ,  1987 because rates paid
during those reporting years are not separately Identifled asa function of 
the individual cost categories In its post-hearing comments, Department
proposed to amend the second paragraphof subitem (2 )  to read as follows: 

For the rate year beginning October 1 ,  1986, and October 1 ,  
1987, the facility’s total operating cost payment rate In 
effect during the reporting year must be adjusted for 
reclassifications In accordance with part 9553.0041 and 
separated Into program, maintenance, and administrative 
operating cost payment rates according to units(a) to tc). 


A s  amended, subitem ( 2 )  i s  necessary and reasonable. It clarifies the fact 
that the operating cost payment rate must be adjusted In accordance with the 
provisions o f  this rule. The amendment proposed is not substantial for 
purposes of Minn. Rule 1400.1100 (1985). 

131. Richard V .  Siewert argued that the bas! s for determining the cap
under subitem ( 2 )  is unfair because the base will not include central office 
costs. As the Administrative Law Judge understands this provision, however, a 
facility may go back and recompute its base using the new classificationsin 
the rule. If that is not the Department's intent, It should clarify the 
reporting year adjustments that are permissible. If some other result is 
intended, the reasonableness of this subitem must be redetermined when the 
final rule is submitted to the Chief Administrative Law Judge. 

9553.0050, subp. 1 ,  item A.(3) 


132. This subitem Originally authorized facilities to exceed the 
allowable historical program operating cost limit in cases where the 
facilities' maintenance and administrative costs where below the limits 
originally proposed in subitem ( 2 ) .  Since the Department has removed the 
limitations on program costs originally contained in subitem ( 2 ) ,  this subitem 
is no longer necessary and the Department's amendment to delete iti s  
appropriate. The deletion does not constitute a substantial change for 
purposes of Minn. Rule 1400.1100 (1985). 
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9553.0050,subp. 1 ,  i t e m s  B ,  C, and D .  

133. These th reei temsgoverntheca lcu la t ion  o f  t h ea l l o w a b l eh i s t o r i c a l  
opera t ingcos tsperd iem for theadmin is t ra t ive,maintenance and program cost 
ca tegor ies .  The a l l o w a b l eh i s t o r i c a lo p e r a t i n gc o s t si n  each cost category 
wh ichareincur reddur ingtherepor t ingyear ,  as l i m i t e d  underitem A ,  are 
computed by d i v i d i n gt h ea l l o w a b l eh i s t o r i c a lo p e r a t i n g  costs bythegreater 
o f  res identdays or 85% of  capac i ty  days t o  y i e l d  a perdiemfigure.  
Occupancy r a t e s  i n  t h e  I C F / M R  indus t ryindus t ryaverage 97% and i t  was 
recommended i n  t h e  LAC ReportthattheDepartmentapply a minimumoccupancy 
f a c t o r  o f  85% to  90% to f a c i l i t i e sw i t hf e w e rt h a n  11 beds.This 
recommendation was basedonthef ind ingtha tsma l lf ac i l i t i esshou ldno t  
exper iencelowerlong- te rmoccupancyra testhanlargerfac i l i t i es .S incethe  
use o f  an 85% minimum will promoteef f ic ientoperat ion and encourage f u l l  
u t i l i z a t i o n  of l i censed  beds,andbasedupon therecommendations made above, 
i t  i s  concludedthattheseitemsarenecessary and reasonable. 

9553.0050,subp. 1, i t em E .  

134. A s  a r e s u l t  o f  o t h e r  amendments made bytheDepar tment ,theor ig ina l  
language i n  t h i s  i t e m  was de le ted  and theDepartmentproposes t o  rep lace  I t  
w i t ht h ef o l l o w i n g :  

E. For therateyearbeginningOctober  1, 1986, the 
a l l o w a b l ec e r t i f i e da u d i tc o s tp e rd i e ms h a l l  becomputed 
by d i v i d i n g  t h e  a l l o w a b l e  c e r t i f i e d  a u d i t  c o s t  as 
determined i n  i t e m  A ,  subitem (11, u n i t  ( d l  bythegreater  
o f  r e s i d e n t  days or 85% o f  capaci tydays. 

This  amendment app l i esthe  same occupancyincent iveconta inedini tems 8 ,  C, 
and D to C e r t i f i e da u d i tc o s t s .  I t  is necessary to  conver ttheal lowable cost 
o f  c e r t i f i e d  a u d i t s  to  a per d iemf igu re ,  and subject ingthose costs t o  the 
percentage 1 i m i t a t i o n s  used fo r  o the rcos tca tegor ies  i s  consistent,necessary 
and reasonable. Theamendment made t o  t h i sp a r t  i s  n o t  a subs tan t i a l  change
for purposes o f  Minn.Rule 1400.1100. 

9553.0050,supb. 2, Establ ishment o f  Tota lOperat ing Cost Payment Rate. 

135.Subpart 2 governstheca lcu la t ion  o f  a f a c i l i t y ' st o t a lo p e r a t i n g  
cost payment r a t e .  Under i t em A ,  t h ea l l o w a b l eh i s t o r i c a lo p e r a t i n g  c o s t s  per 
diemdeterminedunderitems B t o  D must be ad jus ted  bytheannual ized 
percentage change i n  t h e  Urban Consumer Pr iceIndex  (CPI-U) f o r  the  
Minneapolis-St.Paulareabetweenthe two m o s t  recentJanuaryspr io r  to  the 
beginning o f  thera teyear ,us ing  1967 asthestandardreference base pe r iod .  
Thisadjustment is Intended t o  implementtheprovis ions o f  Minn.Stat .
5 2568.501,subd. 3(a),whichrequirestheadopt ion of  r u l e s  to  limit 
opera t i ng  cost increasesinexcess o f  increaseswhichoccur i no t h e rs e c t i o n s  
o f  the economy. The Departmentchose t o  usethe CPI-U because i t  r e f l e c t s  
cost changes i n  a v a r i e t y  o f  goods commonly purchasedby consumersandbecause 
i t  i s  a r e l i a b l e  and r e a d i l ya v a i l a b l ei n d e xS i n c et h er e p o r t i n gy e a r  ends 
on December 31 and thera teyear  does no t  commence u n t i lt h ef o l l o w i n gO c t o b e r  
1 ,  t h er u l er e q u i r e st h a tt h e  changes whichhaveoccurred i n  t h e  Consumer 
Pr iceIndex be annual ized to  takein toaccoun t  changes i n  t h e  economy 


